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PREFACE

Assalamu’alaikum, Wr. Wb

First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,
healthy, and mercy, so we can finish this conference proceeding withoolbstagles. Praise
and salutation upon our prophet Muhammad saw the last messenger, thgupesbffithis
universe; the person who was able to save us from Jahiliyah era.

We would like to extend our thanks to the invited speakerst. Henning Glaser
from Thammasat University, Prof. Shimada Yuzuru from Nagoya Univerdy, Hilaire
Tegnan, Ph.D from Sorbone University, Prof. Dr. | Gusti Ayu Ketut Rachmi Hamayani,
MM from SebelasMaret Universitfr. Zaharudin from Universiti Utara Malaysia, and
Dr. Anis Mashdurohatun, S.H., M.Hum from Sultan Agung Islamic University.

This is our third International conference and call for paper held bytiadfulLaw,
Sultan Agung Islamic University. This annual conference triegatn any information and
studies done by academician and practitioner to be discussed as gsitekxehange and
discus views on the most important recent on Legal Developmentrigppboth developed
and developing countries and its role in shaping a good future, and to discaoballdieges
and practical aspects in integrating competition law enforcementwaddliges to develop
legal state in accordance with the diversity of all countries arthamavorld. We hope this
conference brings benefit for both participants and our faculty.

We are pleased to have your critique, suggestion and correction in ordekdaisa
better. Finally, we do thanks to all who helped this conference. Mal guide us to always
develop useful knowledge for human being.

See you in our fourth International and call for paper next year.

Wassalamualaikum, Wr. Wb

Semarang, Septembéf 8017

Chairman of the Committee,

r

W
. —
Dr. AnisMashdurohatun, S.H., M.Hum
NIDN : 06-02105-7002
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GREETING FROM THEDEANOF FACULTY OFLAW
As-salamu’alaikum Wr. Wb.

Thank to Allah SWTis an absolute act that we must say after conducting the
International Conference and Call for Paper by thefhegal Development in Various
Countries” which is held by Faculty of Law, Sultan Agunglslamic University
(UNISSULA) Semarang, on Septemb8g917.

This conference tries to reviews different theories of legal developmenter to
highlight their similarities and differences. In the end, as in contheories, no monist
view of legal development possesses the explanatory power needed toamadeost law
has come to be and where it may take us in the future. What we doshaveundation
built on at least two millennia of legal history. The intellattstarting point for this
project is Nathan Isaacs’ unfinished work on a cycle theory of legal development. His view
of legal development takes issue with Henry Sumner Maine’s thesis that development in
advanced legal systems is progressive in nature. And, more impoiftantlye current
undertaking, that this progression is linear in nature. Instead, Isaacs’ review of thousands
of years of Jewish legal development indicated that legal develdpperpetually

progressed in cycles.

Therefore, to discuss more about legal development or law reforoifyFatLaw,
Sultan Agung Islamic University is confidence to conduct a @enée by the theme “
Legal Development in Various Countries” focusing on the development of law in both

developed and developing countries and its role in shaping a good future.

Finally, we thank to the presenters, article senders, and comittee wiko hav

contributed in this event, so that this international seminar ran well.

Wassalamu’alaikum Wr. Wh.
Semarang, Septemb&y8017

Dean,

Prof. Dr. Gunarto, SH, SE, Akt, M.Hum

NIDN.062004670
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RECONSTRUCTION OF PATIENT LEGAL PROTECTION
HOSPITAL IN USE OF X-RAY IN THE HEALTH
BASED FIELD OF JUSTICE

Andhika Yuli Rimbawan
andhikageyer@gmail.com
The Student of Law Doctoral Programme UNISSULA
Gunarto
gunarto@unissula.ac.id
Lecturers Of Faculty Of Law UNISSULA
Jawade Hafidz
jawade@unissula.ac.id
Lecturers Of Faculty Of Law UNISSULA

ABSTRACT

Patient is a consumer who must be protected legally, especiallyitid@mnes to the
health of patients at stake. Hospitals providing health servioeg Xsrays to patients should
be subject to the legal rules governing their use to avoid the harffiefttiseof X-ray use. The
purpose of this research is as follows: To analyze the legal pootexfthospital patients on
the use of x-rays in the field of health that have not been based on famhess To analyze
the patient's legal protection flaws on the use of x-rays in the cureatth field, To find
Reconstruction of legal hospital patient protection On the use of x-rdlge fireld of health
based on justice values. The research paradigm in this study osestauctivism paradigm
that the individual interprets and acts according to the conceptigglocas of the mind.
Research approach in this research use socio legal research cafegi@yo see how far the
protection of hospital patient on x-ray use in the field of health based on the value ef justic

The results showed that the uncontrolled practice of X-ray use is ndt drasealth
and humanitarian limits. In general, patients who want to gbedbspital for a diagnosis
will not be rejected and not given an appeal to delay the use of Xethod because it has a
history that has more than one time using X-rays for examinatiamonagetvithin a period of
one year. This raises the commercial nature of the hospital andatpeaatice of a doctor
because the patient is harmed in terms of material and health.also included in the
criminal offense which is included in the omission of the Criminal Coukthe criminal
provisions in the Medical Practice Act.

The conclusions of this study are the protection of patient lamenge of X-rays
in the field of health to realize the safety and cure of illness mati@nd quality health
services by revising some articles consisting of three laws andategs covering Law
Number 36 Year 2009 on Health, Law Number 29 Year 2009 on Medical Practicéyd.a
44 of 2009 on Hospitals and Regulation of Minister of Health Number 269 / Menkes / Per / 11l
/ 2008 About Medical RecordA medical record information system that includes patient
radiation records in the use of X-rays in the nationally integrated héealth can be
established in order to realize a quality service in patienegroh on the use of x-rays. It is
necessary to socialize the system both in public and private hespitaughout Indonesia
even if necessary every health facility that uses x-rays.

Keywords:
Reconstruction of Legal Protection, The use of X-ray Health Sector.
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Background The Problem

Indonesia as a state law strongly upholds the importance of health for the
community from its environment until the right to obtain health servidakzation of health
services is the use of service facilities provided either infdira of outpatient, inpatient,
home visits by health workers or other forms of service utilizatiordas the availability
and continuity of services, acceptance of society and fairnesssibbeds the community,
affordable And quality.

Hospitals as a place that has health services with awafiehethods complete.
Regarding the completeness of health care facilities, not a fewtdlesfiiat many have
sophisticated tools followed by the development of the era is regwoireohtinue to follow
the breakthroughs, especially the increasingly sophisticated mddidaks that it means to
support quality health services. Modern developments are evident froms¢hef x-ray
methods in the world of health. In its utilization, must be under stupersision and
maximum security, one of its efforts is with Radiation Protection iswthien taken to reduce
the influence of radiation damage caused by radiation exposure.

Given that it is impossible to eliminate overall radiation expostadijation
exposure is cultivated at an optimal level according to humanitageds and benefits. In all
existing legislation in Indonesia it has not been well regdlegdgarding the legal protection
of patients against the use of x-ray radiation dosage and legal motiEcstradiation workers
who daily deal with tools that use high-risk x-rays. One of thetiaisit can damage tissues
and cells even in causing death and permanent disability.

This study focuses on the form of legal protection for x-ray patientshich
hospitals as providers of health services use x-ray methods to rtheusee of x-rays for
commercial purposes that harm the patient in terms of materiah haadl even loss in terms

of Law because of the lack of rules relating to the abuse of x-rays by health servicetheshere

128 Legal Development in Various Countrie



legal path taken does not provide justice for the disadvantaged pafieaisg the existing
rules regarding disputes between patients and health practitionetg ieswived through an
independent professional body connected with health workers. In this case helrtera
one-sided decision because an independent institution dominated ttie pgreéessional
implementation itself. The need for a new patient medical recordsnsys also to combat
the misuse of x-ray use in high-risk areas of health.
Formulation Of The Problem
1) Why is the hospital patient's legal protection on the use of x-natyeifield of health
not yet based on justice?,
2) What are the disadvantages of legal protection of hospital patients osetloé x-rays
in the field of health now?,
3) How does the patient's legal protection reconstruction work on thef useays in the
health-based justice sector?
Purposes
1) Aanalyze the legal protection of hospital patients on the use of xway®e health
field that have not been based on the value of justice;
2) Analyze the patient's legal protection flaws in the current userayxin the health
field;
3) Find a reconstruction of patient hospital legal protection on the use of xarhgalth

based on fairness value.

Methodology

This research is expected to have a good use in the theofetiins of new
theories that can be useful to be a reference for future studies, and usedbes reference
material for the implementation of the actualized assessmgwitias of teaching activities,

discussions and seminars that will be Implemented in the agadecdhpractical world. Then
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useful in practical terms to be thought inputs for the stakeholdersjidiee community and
policy makers and later can be used as guidance in the preparation @tioegubr
regulations in the Health Law of Indonesia so as to maximize in encogithg protection of
patient law on the use X-rays in the field of health by accommoddiingalue of justice for

the community.

Discussion

The use of x-rays in the field of health is very helpful and very fluggleto
humankind, but if not in strict supervision in the utilization it willcalsause other genetic
disorders in other words that in the use of x-rays for health should bedlidote, ie The
radiation value of the radiation workers in accordance with Ar8tlef the Regulation of the
Head of Bapeten Number 08 Year 2011.

What happens so far is when a patient needs treatment or irradiaignXusays,
the patient's protection is only about technical radiation protestaoxdard only or standard
operational procedures only. In the Law of the Republic of Indonesia Number 29 Year 2004
concerning Medical Practice concerning Medical Record only contains motepatient
identity, patient examination, diagnosis, medication, action and atberices either
performed by the doctor along with the completeness of the note, among otfegis x-
Laboratory results and other information in accordance with their saeotifmpetence. In
the Indonesian legal system there is no legislation that regulseaecord or medical record
of a patient has been exposed to dose or X-ray radiation within one year. Including the society
around the radiology room that is unconsciously exposed to x-ray radiationisTVesy
detrimental to the patient and society, because if the x-raytiadig not visible but the

effect is very unusual that will cause other diseases.
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In the development of health laws that occur in the world today has undergone much
progress, Indonesia should also be so. So far, the health status or quaktiftobhthe State
of Indonesia is still lagging far behind other developed countries. Techcall@givances in
rapidly growing healthcare should also be followed by a clear legagbiat of patients and
medical workers, as both are particularly at risk in terms of the useaayfsxin health that
will have a fatal impact.

In the field of health services in hospitals there are 3 (three) ro@irsavho play a
role, each of which has rights and obligations. The three main actoratamet,FDoctor and
Hospital. The regulation of these rights and obligations has been det@nimiv&ious laws
and regulations, including the Medical Practice Act, Health Lawspiial Act, Permenkes
No. 159 b / 1988 on Hospital and Circular Letter of the Director General of M&kcake.
YM.01.04.3.5.2504 on Guidelines for the Rights and Obligations of Patients, Physigthns
Hospitals. In the legal relationship between physician andnpatiehe therapeutic agreement
automatically arises the rights and duties of the physician to the patient ab@flegquence
of the legal relationship of the health service.

Article 1370 and Article 1371 are declared to be Article 1370 In teatahat the
murder (causing death of another person) is intentional or inadvertent of a péeson,
abandoned husband and wife, the child or the victim's parents who usueliyeradiving
from the work of the victim, have the right to demand A compensatioichwnust be judged
according to the status and wealth of both parties and accordingctinstances. Article
1371 The cause of a wound or defect of a limb intentionally or inadvertgrdiyting the
victim rights, other than reimbursement of healing expenses, also deocmanpsnsation for
damages or injuries. The demands of loss other than to be fileddodtwe as an individual,

may also be made to the hospital or other health service.
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Health services for patients, especially in the hospital environmentaras
implementation of the performance of doctors in practice. Patieowagcis the primary goal
for doctors who are particularly hospitalized. Thus the practice of medstinald be
observed by a regulation for its own protection for hospital patients. Benausenying a
malpractice can happen to patients in the hospital. Based on Artigaragraph (1)
Permenkes. 2052 / MenKes / Per / X / 2011 on Practice License and enpdd¢ion of
Medical Practice, "Medical Practice is a series of aatisitundertaken by physicians on
patients in carrying out health efforts". In the practice of medidioetors who open medical
or healthcare practices must meet the requirements set lgpteenment. The doctor has a
Registration Certificate (STR) or has been officially certified as @aododentist, specialist,
dentist specialist. After having STR a doctor who wants to conduct rheulazice must
have a Practice License (SIP). The obligation to have SIP comtain@ermenkes. 2052 /
Menkes / Per / X / 2011 on Practice License and Implementation of Medical Practice

The United States Nuclear Regulatory Commission (NRC) is one of thealoffic
sources of information that is standardized in several countries for teemdeition of
guidelines on radiation protection. NRC has stated that the individual edgeesed to
maximum radiation is 0.05 Sv or 5 rem / year. Although the NRC is the officdy with
respect to radiation ionizing lighting limits, there are other groups wrmmmaend similar
things. One such group is the National Council on Radiation Protection (NCREN ista
group of government scientists who regularly hold meetings to discusat readiation
research and update recommendations on radiation safety. According to tHER®al of
radiation protection is to prevent important clinical radiation, by folhgwthe minimum dose
limits, limiting the risks to cancer and the effect of derivatives on the comynunit

Improved development of health science and technology rapidly, causing the

Hospital can not escape from the responsibilities of work that his submslida. The
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doctrine of "Charitable Immunity" in the field of law can no longer be ugadst the legal
responsibility of the Hospital. The role of hospitals that do not seek,prhhges rapidly.
The institution is no longer a building with health workers working indivigutdl treat
patients. Hospital becomes a hospital institution that acts agganization which is a health
service center or health care unit. The task is to plan and coortieatd services in an
integrated manner.

What happens so far is when a patient needs treatment or irradiatiorXusigg,
the patient's protection is only about technical radiation protestamdard only or standard
operational procedures only. In relation to the hospital-accepting attitodesd patients
who will be examined using X-rays, the commercial side of hospddés/t whose term only
pursues deposits, does not take into account the long-term effectseotgalihe attitude of
the hospital with the commercial practice alone has also violated Wbat the actual
function and purpose of the hospital is also based on the values of Pamcastiale 2 d
Law No.44 of 2009 on the hospital that is "Hospital held based on Paraasitlsed To the
values of humanity, ethics and professionalism, benefits, justice, gqufatights and anti-
discrimination, equity, protection and patient safety, and social functions ".

However, if a patient suffering loss from an unreasonable doctor's dation
providing information regarding the safety of X-ray wearing a lawsuit, arghohg one of
the physician professions in this case MKEK (Ethical Council of Honor edidine) will
surely take part in the trial process at The court. Becausellialiays involve expert
witnesses who are also taken from members of MKEK and even then son&tlnogg that
impressed the exclusiveness of doctors, causing the lawsuit aftpdtieough legal channels
always run aground in court. As the cause is because members of MKEg&ethesnin the
alignment of expert witnesses, which incidentally drawn from his owreamlies also

composed of doctors. Moreover, if the lawsuit is submitted to the definitekMiK case of
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case phenomenon as well as the patient of X-ray users who expé¢hemttects of radiation
in the long term because there is no recommendation from the doctor whetightipastill

in the process of checking with X-rays to delay the use of the metholy, utke trial the
ethics will provide victory in the trial for the doctor who became #fentiant. Because the
views of the doctors who are members of MKEK will view the dééat's view on the basis
of the case as an unexpected event not as a malpractice or medical preeglgEsice.

It can also be concluded that X-ray equipment when purchased by a higspagl
as a new item in the sense that the hospital has owned thesdotogésars and for the
purpose of returning capital, it does not take long to return the amount of purcregsiag) c
X-ray medical devices because hospital admissions let alonedigspdt have commercial
attitudes do not take long years if only just return the capital tedetm to pursue deposits
with hospital policy ordered the doctors to target patients who willhesedrvices of raysx-
does not need to go on as long as the hospital is still standingilBiiese is no human side
if you see such hospital action. Seeing the function of hospitals thatruleasenvherever has
the function to prioritize the interests of humanity is not for commeaspecially as a

business field to serve the patients as the general public.

Conclusion

From the background of research that the legal protection of hospital patiense thieX-ray
based values of justice which is manifested when a rule of the thmegyprules are the Law

of Undnag on health, the Law on Medical Practice and the Hospital lbaetWwecomes the
umbrella the law for patients to be given the addition of the afticlmore strict supervision

of the elements that provide services the use of X-ray methods fontpat@mely the
profession of doctors and hospitaReconstruction of values is legal protection of patients on

the use of X-rays in the field of health to realize the safety andafudsease patients and
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quality health services. Society as a user of medical servibas) 8 certainly layman about
the problem of medicine should be protected interests and rights.
Recommendation

The study of this study resulted in recommendations, matters whicluidenlies
the thought of the need to be compiled Regulation of the Minister atttHRumber 269 /
Menkes / Per / 11l / 2008 on Medical Record, Law of the Republic of Indonesizbbr 29
Year 2004 About Medical Practice, Number 44 of 2009 on Hospitals that are negmiad
and comprehensive, further clarify the aspects of guidance and supervision, riirtfece
the aspect of certainty and protection of the law especially to tien{zaas the weak party

that is weak knowledge about health as well as about the rules about health as well.
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