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DIVERSION IN COURT
(Case Studies in Karanganyar District Court)

Anita Zulfiani
Student of the Doctoral Law Program, Sebelas Maret University, Surakarta
Email : zulfianianita@gmail.com

A. Introduction

Children are the future generation. But in society, children can make mistakes and
errors, and sometimes those errors can be categorized as a criminal offense, thus making a
Children in conflict with the law.

Child in conflict with the law should undergo the legal process. But children have
different psychological maturity from adults, so Children should not be treated the same as
adults when they in conflict with the law.

Concern for children as one of human resources, which is a potential successor to the
nation's future, bringing awareness that children need special attention when dealing with the
law. It encourages the establishment of rules on the treatment of children who commit
criminal acts and must deal with the law.

Regulations on handling children who commit criminal acts is Act No. 3 of 1997 on
Juvenile Court. This rule is considered not giving enough protection to the child in conflict
with the law, then Act Number 11 of 2012 on Juvenile Justice System enforced. In these rules
there is a relatively new thing, the rules regarding Diversion. Diversion procedure resembles
mediation, conducted before the trial phase in the Court. If the diversion succeed, the case
will be terminated and did not proceed to trial.

Diversion process aimed at realizing the restorative justice, where all the parties
involved (victims, children, and the community) and jointly to solve the problems and create
an obligation to make things better in seeking solutions to repair, reconciliation and
reassurance, which not by retaliation®.

To achieve the restorative justice on the Juvenile Justice System, it is necessary to
succeed the diversion process, at the level of investigation, prosecution, and examination in
the courts, for the child in conflict with the law. Therefore, the author will attempt to find the
answer of the questions: What is diversion? Why diversion should be pursued? How to
succeed the diversion process? So that at the end of this writing, we can find conclusion

about the things that can support the success of the diversion process.

! Explanation for Act Number. 11 of 2012 on The Juvenile Justice System
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B. What Is Diversion? Why should Diversion be pursued?

According to the historical development of criminal law, the word "diversion™ was
first mentioned on the juvenile justice implementation report, delivered by Australian Crime
Commission President in the United States in 1960 (Cunnen and White, 1995; 1).

Before the term diversion proposed, similar practices as diversion had existed before
1960, marked by the establishment of children's courts before the 19th century, it is diversion
from the formal system of criminal justice, and the formalization of police cautioning®.

Article 1 point 7 Act Number 11 of 2012 on Juvenile Justice System mentioned
Diversion is the transfer of child case settlement from the criminal justice process to outside
the criminal justice process.

In Blacks Law Dictionary® diversion means is a deviation or alteration from the
natural course of things. An act in violation of regulations or a criminal act, is processed by
the criminal procedural law, which requires that the perpetrator be examined in court,
diversion is a deviation or alternative, where the perpetrators doesn’t undergoing examination
at the trial which is a natural process of handling a criminal case.

In the criminal law, the sentencing theory are divided into three:

1. Absolute Theory (vergeldingstheorien) by Immanuel Kant which argues that the purpose
of sentencing as a retaliation against the perpetrators for committing a crime that resulted
in misery against another person or members of the public”.

2. Relative Theory (doeltheorien) based on the purpose (doel) as follows>:

a. Sentencing to make deterrent, the offender or convicted person is expected to be
deterrent and doesn’t repeat his actions, and the general public can understand that if
done the deed will receive similar punishment.

b. Fixing the convict, with the treatment and education in the sentence, so that the
convict felt sorry and will not repeat the act and return to the community as a good

and useful person.

2 Marlina, 2008, at Hossiana M. Sidabalok, Perlindungan Hukum Terhadap Anak Sebagai Korban Tindak
Pidana Pemerkosaan Yang Dilakukan Oleh Anak (Legal Protection for Children As Rape Victims by Children),
(Varia Peradilan Year XXVII Number. 325, Desember 2012).

® Bryan A. Garner. 2002. Black’s Law Dictionary. (United States Of America: West Publishing co. Page 491)
*Juhaja S. Praja, Teori Hukum dan Aplikasinya (Legal Theory and The Application) . (Bandung: Pustaka Setia,
2011, Page 89).

° Ibid
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3. Combined Theory / Modern Theory (vereningingstheorien) that one of its adherents is
Van Bemmelen and Grotius which emphasizes the absolute justice embodied in
retaliation, but useful for society. The basic of every sentencing is severe suffering
according to the severity of acts committed by the convict. But the sentencing limit and
severity of acts committed by the convict, can be measured and determined by what is
good for society®.

Another theory associated with criminal sanctions is the Utilitarianism theory
proposed by Jeremy Bentham, that the punishment must be specific for each crime and the
severity of punishment should not exceed the amount necessary to avoid the establishment of
a specific attack. Punishment is only justified if it gives hope to avoid a greater evil’.

Based on some sentencing theories above, diversions have relevance to the child
objective sentencing:

1. Diversion as the deviation of judicial process to non-judicial process, intended to avoid
Children from the pricess of criminal law which often lead to a bitter experience in the
form of prolonged negative stigmatization, dehumanization (alienation from society),
and prevent children from the possibility of child gets transfer of crimes in the prison.

2. Deprivation of children liberty in the form of imprisonment or in the other form of
deprivation through the mechanism of criminal justice gave a traumatic experience for
children, so the child development and the growth of children’s soul can be disturbed.
The bitter experience of contact with the justice world will be the dark shadow in the
children’s life which is not easily forgotten;

3. Diversion prevent children from criminal law enforcement, which in many theories have
been postulated as one of the kriminogen factors, also prevent children from the
possibility of being recidive, and prevent people from possibility of becoming a crime
victim.

4. Diversion will provide two (2) benefits to the child, first: the child can stay in touch with
their environment, so they don’t need to make social adaptation after the crime
occurrence. Second: children are protected from the negative impacts of prissionisation

which can be a transfer of crime.

® Amir llyas, 2012, at Sofian Parerungan, Penerapan Diversi Dalam Persidangan Anak (Diversion
Implementation In Child Trial), (Varia Peradilan Year XXX Number. 347 Oktober 2014).

" Darji Darmodoharjo & Sidharta, 1999, at Sofian Parerungan, Penerapan Diversi Dalam Persidangan Anak
(Diversion Implementation In Child Trial), (Varia Peradilan Year XXX Number. 347 Oktober 2014).
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In line with the objective of child sentencing, the purpose of Diversi mentioned in
Article 6 of the Juvenile Justice System Act, are:
1. Achieving peace between victims and children;
2. Resolving cases of children outside the judicial process.
3. Prevent children from deprivation of liberty.
4. Encouraging people to participate; and
5. Instill sense of responsibility to the child;

The success of the diversion process of is very important, because the success of the
diversion would reduce the potency of Children In Conflict With The Law become worse off,
after undergoing criminal proceedings and sentencing in jail.

C. Implementation of Diversion in Karanganyar District Court

Based on Act Number. 11 of 2012 on the Juvenile Justice System, the diversion
process began to be applied to the case being examined by investigators from the date of July
30, 2014. thus, the case examined before the date of July 30, 2014 do not apply the process of
diversion.

During the period of July 2014 to November 2016, in Karanganyar District Court
there are two (2) Children's case through the diversion process in court. In 1 (one) case the
diversion process did not succeed so that the case investigation continued into the
proceedings, and 1 (one) case the diversion process has been successfully so that the case
investigation was not continued the proceedings.

Below is the children case, which go through the diversion procedure, in Karanganyar
District Court during the period July 2014 to November 2016:

1. Case Number: 01/Pid.Sus.Anak/2014/PN.Krg, the diversion process did not success,
the case proceeded to trial proceedings.

A 15-year-old child charged with the persecution of victims who are still children

(called the Child Victim). The diversion process is run in the presence of Diversion

facilitators (Judge), Registrar, General Prosecutor, Supervisor Community from

BAPAS Surakarta, The defendant (called Child), Child surrogate, Child Victim,

Parent of the Victim, and the head village.

The process of diversion are as follows:

- Children are willing to apologize and promised not to repeat his actions again,

child surrogate promised to nurture and educate Child with surveillance assistance

from Local Village Government, and willing to pay compensation to the Child
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Victim, and promised if in future the Child doing persecution again, or do other
things that harm Child Victims, Child disposed to prosecuted and account for his
actions before the law.

- The head village expressed that basicly wants Child to take responsible for his
actions against Child Victims, because the villagers have urged the Government to
solved this problem legally.

- The Child Victims Parents feel unfair if the problem resolved peacefully because
he was worried the same thing would happen to other children, therefore, he
requested the case be resolved legally.

- The diversion process failed to reach an agreement because the head village and
Child Victim Parents do not want the case solved in diversion process, and wants
the case resolved legally, which means that the case proceed to trial.

After the trial conducted, the judge decides that: Child proven legally and

convincingly guilty of committing a criminal offense: “together commit violence

against Child Victims” then dropping imprisonment for 1 (one) year with probation
for 1 (one) year and 6 (six) months, and convict to the Child to undergo job training
for 3 (three) months

2. Case Number. 03/Pid.Sus.Anak/2014/PN.Krg, diversion process succeed in the court

A 15-year-old boy were charged with theft. Diversion process carried out in the

presence of Diversion Facilitator (Judge), Registrar, General Prosecutor, Supervisor

Community BAPAS Surakarta, Child, Child Parents, Child Legal Counsel, Victims,

and Chairman of environment.

The results of the diversion process:

Child admitted stealing, feel sorry, then apologize to the victim, and promised not to

repeat his actions again.

The victim stated forgive, and approve the process of the case was suspended on

condition that the victim's belongings be returned in good condition as before.

Child promise to meet the requirements of the victims.

If the agreement is not implemented within a period of 1 (one) month from the signing
of this agreement, the inspection process is continued in the trial process.
The diversion process has reached an agreement because both Child and the victim, as

well as all parties involved in this process, wants the case did not proceed to court
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proceedings, and after the agreement executed, the judge issued a Determination of
Termination examination of the case, so that this case did not proceed to trial.
From the description above, it can be concluded for the successful of diversion
process required the following circumstances:
1. The good faith of the Child and the parent / guardian to apologize to the victim.
2. The willingness of victims to forgive and make requirements.
3. The positive support of the parties involved in the diversion process.
4. The Requirements Fulfillment by Child and / or parent / guardian.
5. Judges, investigators, and prosecutors who ensoul the diversion process.
From the elements above, it can be concluded that the success of diversion determined
by the positive subjective will of the parties involved in the diversion, to resolve cases outside
the criminal proceedings, and requirements compliance of the agreement.

D. Conclusion

Diversion is the transfer of child case settlement from the criminal justice process to
outside the criminal justice process.

The success of the diversion process of is very important, because the success of
diversion would reduce the potency of Children In Conflict With The Law become worse off,
after undergoing criminal proceedings and sentencing in jail.

For the successful of diversion process required the following circumstances:

1. The good faith of the Child and the parent / guardian to apologize to the victim.
The willingness of victims to forgive and make requirements.
The positive support of the parties involved in the diversion process.

The Requirements Fulfillment by Child and / or parent / guardian.

ook W N

Judges, investigators, and prosecutors who ensoul the diversion process.

After understanding the things that can affect the success of the diversion process,
hopefully more and more Child cases can be resolved in diversion psocess, so it will reduce
the number of child which should undergo a trial process in court, and / or undergoing

punishment in prison, which can adversely affect the mental development of children.
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